SERVED:. February 14, 1994
NTSB Order No. EA-4075

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 1st day of February, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11105
V.

REPHAEL BAEHR

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent, acting pro se, has appealed fromthe oral
initial decision issued by Adm nistrative Law Judge Jerrell R
Davis at the conclusion of a bifurcated hearing held in this
matter on January 8, 1991 (in Lawndale, California) and August
27, 1991 (in Fairbanks, Alaska).! In that decision the |aw judge

affirmed the Adm nistrator's order suspending respondent's

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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airline transport pilot certificate for 60 days based on his
al l eged violations of 14 C.F.R 91.9 and 91.67(a).? Those
viol ations were prem sed on the foll ow ng factual allegations,
whi ch the | aw judge found established:

2. On Cctober 28, 1989, you operated G vil Aircraft N1134W
a Bell Helicopter Mddel [47J], as pilot-in-command, on a
Visual Flight Rules (VFR) flight departing fromthe Santa
Ynez Airport, Santa Ynez, California.

3. On the occasion of this flight, at about 1415 hours PST,
you operated N1134Wso as to take off fromthe northeast end
of the airport and directly in front of an aircraft, a
Mooney, N201P, [] on short final for |anding on Runway 26.

4. The pilot of N201P was required to take evasive action
to avoid a md-air collision.

5. The Santa Ynez Airport is an uncontrolled airport. It
had a Unicom frequency to assist pilots of aircraft
operating at, and within the airport pattern areas.

2 Section 91.9 [now recodified as § 91.13(a)] provided:
§ 91.9 Careless or reckless operation.

No person may operate an aircraft in a careless or
reckl ess manner so as to endanger the life or property of
anot her.

Section 91.67(a) [now recodified as § 91.113(b)] provided:
8§ 91.67 Right-of-way rules: Except water operations.

(a) General. \When weather conditions permt, regardless
of whether an operation is conducted under instrument flight
rules or visual flight rules, vigilance shall be nmaintained
by each person operating an aircraft so as to see and avoid
other aircraft. Wen a rule of this section gives another
aircraft the right-of-way, the pilot shall give way to that
aircraft and may not pass over, under, or ahead of it unless
wel | cl ear.

[ Section 91.67(f) [now recodified as 91.113(g)] provided
that landing aircraft have the right-of-way over other
aircraft.]
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6. The pilot of N201P announced his intentions as to the

approach and | anding he was about to nake. Aircraft N1134W

did not announce its intentions as to a takeoff.

7. Aircraft N201P, as the aircraft on final approach to

| and, had the right-of-way over N1134W operated on the

surface, in accordance with FAR Section 91.67(f).

On appeal, respondent contends that there was insufficient
evidence to support the law judge's finding that he was the pilot
in command of the offending helicopter, and that the | aw judge
inproperly relied on respondent's filing of a report under the
Avi ation Safety Reporting Program (ASRP) to find himaguilty of
the offense. Respondent al so asserts that, due to various
all eged inproprieties on the part of the Adm nistrator and the
| aw judge, he was denied a fair hearing. Respondent asks us to
reverse the initial decision, or in the alternative, to remand it
for a rehearing before another |aw judge. As discussed bel ow, we
hol d that respondent's argunents provide no basis for reversal or

rehearing.?

Pilot identity. The pilot of the Mwoney aircraft, Larry

Evenson, testified that approximtely 10-20 m nutes after the

i nci dent he saw the sanme helicopter which had flown into his
flight path return and land at the airport. (Tr. 37, 54, 56.)
After respondent energed fromthe helicopter, M. Evenson
confronted hi mabout the incident, asking whether respondent had

seen him Respondent answered that he had not. Wen M. Evenson

® Nor has respondent established the need for oral argunent
in this case. Accordingly, his request for oral argunent is
deni ed under 49 C F. R 821.48(9).
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asked whet her respondent had been nonitoring the Unicom
frequency, over which M. Evenson had several tinmes announced his
position during his approach and | andi ng, respondent replied that
he was not required to nonitor that frequency as it was an
uncontrolled airport.* (Tr. 39, 66-7.) At no time during his
conversation wwth M. Evenson did respondent deny that he had
been piloting the helicopter which flewin front of Evenson's
aircraft.

Prior to confronting respondent, M. Evenson had reported
the incident to the airport nmanager, Peter Cottle. M. Cottle,
who did not witness the incident, knew that respondent's was the
only helicopter that was operating out of the airport at that
time, and he provided M. Evenson with respondent's nane and
aircraft registration nunber.®> (Tr. 122, 154.) M. Cottle
testified that he had seen respondent operate his helicopter
earlier that day in the sane takeoff pattern which led to the
near-m ss here at issue. (Tr. 153.) M. Cottle testified that
when he spoke with respondent about the incident, respondent
never denied operating the helicopter. (Tr. 132.) Wen he asked
respondent whether the radio in his helicopter had been on,

respondent stated that he was not required to have it on since it

* The testinony established that the Santa Ynez airport is
heavi ly used on weekends (this incident occurred on a Saturday)
and that, though not required by regulation, it is common for
pilots there to use the Unicomfrequency as a safety precaution.

(Tr. 40-1, 47, 87, 104-5, 111, 117; see also Exhibit C1.)

> Respondent was apparently operating sightseeing flights
out of the Santa Ynez airport at the tinme. (Tr. 37, 123.)
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was an uncontrolled airfield. (Tr. 124-5.)

M. Evenson, M. Cottle, and David Kay (a corporate pil ot
who was at the airport that day and wi tnessed the near-mss) al
testified that there was only one helicopter flying at the
airport that afternoon. (Tr. 82, 110, 122, 130; see also Tr.

170, 193.) According to FAA Inspector Robert Roehm the type of
helicopter flown by respondent -- the Bell 47J -- is somewhat
rare and has an unusual configuration. (Tr. 205-6.) |Indeed, M.
Kay testified that the helicopter involved in the incident |ooked
“different” fromwhat he was accustoned to, and that its
configuration was "strange." (Tr. 90.)

FAA | nspector Roehm who investigated this incident, offered
respondent the opportunity to submt "any evidence or statenents”
regarding the incident. (Exhibit C3.) Respondent's sole reply
was a witten statement that, "[o]n Cctober 28, 1989, | was not
operating an aircraft that crossed the approach end of rwy. 26,
in front of a landing aircraft.” (Exhibit CG4.) |nspector Roehm
testified that after speaking with all of the potenti al

eyewi t nesses identified by M. Cottle, ® he concluded that

® Respondent conplains that all of the witnesses in this
case were identified by M. Cottle, who respondent asserts is a
busi ness conpetitor. W note, however, that respondent was given
an opportunity to submt any information he deened rel evant, but
el ected not to participate in the FAA s investigation.

Respondent al so chall enges the Admnistrator's failure to
call two additional (unnaned) w tnesses who respondent all eges
were closest to the scene of the incident and who, respondent
i nexplicably presunes (based on their absence fromthe
Adm nistrator's wtness list), nust have indicated to M. Cottle
t hat respondent was not the pilot in command. Although M.
Cottle testified that he spoke with two apparent w tnesses who
were present in the gliderport at the tinme of the incident (Tr.
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respondent had in fact been the pilot in command of the offending
aircraft. (Tr. 169-70, 193.)

Respondent offered no testinony or other evidence relating
to the incident here at issue.” H s entire presentation
consi sted of opening and cl osing argunent.

Al t hough the Adm nistrator presented no direct evidence that
respondent was the pilot in command of the helicopter which flew
into the flight path of the Money aircraft on short final, the
record contains abundant unrebutted circunstantial evidence from
which this conclusion could clearly be inferred. W have
previously recogni zed that pilot identity can be established by

circunstantial evidence. Admnistrator v. King, 4 NITSB 1311

1313 (1984). In King, we summarized the standard of proof
required to prove pilot identity as foll ows:

"[ Since] evidence bearing on pilot identity questions is
generally within the know edge of respondent .
circunstantial evidence that the respondent was in the

pl ane, and the absence of any evidence that another
passenger held a valid pilot's license . . . [is] sufficient
to sustain a prima facie case. The burden of going forward
with evidence to show that soneone el se acted as pilot then
rests wwth the respondent. Admi nistrator v. Starr, [3 NISB
2962 (1980)]."

(..continued)

122), Inspector Roehm explained that, as it turned out, sone of
the potential w tnesses naned by M. Cottle had not actually seen
the incident (Tr. 203), and that his investigation revealed only
three eyew tnesses: M. Evenson, M. Kay, and M. Baker. W find
no basis in this record for concluding that the recollections of
the two (unnaned) individuals would have excul pated respondent.

" He offered two exhibits: a map of the airport (Exhibit R-
1), and a formindicating that he passed a Part 135 proficiency
check on February 8, 1990 (Exhibit R-2).
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The | aw judge found, and we agree, that the Adm nistrator

made out a prima facie case, which stands unrebutted in the

record, that respondent was the pilot in conmand of the
helicopter that flew across the takeoff end of runway 26 in front
of the Mooney on short final. (Tr. 313.)% Respondent's
assertion that sonme of the evidence agai nst hi mwas hearsay

provi des no basis for reversal of the initial decision.® Nor
does his suggestion that M. Cottle's testinony was col ored by
what respondent characterizes as "a long history of harassnent
and ani nosity" towards respondent (App. Br. 12), since the | aw

j udge was aware of respondent's position in this regard (Tr. 145-

8 Respondent notes that the | aw judge said "respondent” had
made out a prima facie case. However, it is obvious fromthe
context of his discussion (he had just reviewed the
Adm nistrator's evidence), that the | aw judge clearly intended to
state that the Adm nistrator had nmade out a prinma facie case.

° Respondent contends that the |aw judge accorded "undue
weight" to the witten statenent of M. Baker (Exhibit CG2), and
to the statenents all egedly nade by respondent to M. Evenson and
M. Cottle. (App. Br. at 2.) However, respondent's statenents
to M. Evenson and M. Cottle (indicating that he did not see the
aircraft and that he was not required to nonitor the Uni com
frequency), are not hearsay since they were not offered to prove
the truth of those statenents. Regarding M. Baker's witten
statenent, the |aw judge explained to respondent that hearsay is
adm ssi ble in Board proceedi ngs, but that such a statenent
carries less weight than live testinony. (Tr. 43, 162-3).
Furthernore, the | aw judge could not have relied on M. Baker's
letter in concluding that respondent was the pilot in command, as
M. Baker did not cooment in his letter on the identity of the
pil ot.
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6, 268).%° In any event, the inportant points in M. Cottle's
testinmony, as we viewit -- that respondent's was the only
hel i copter operating at the airport that afternoon, and that when
confronted about the incident respondent stated he was not
required to nonitor the Unicom-- were independently corroborated
by the testinony of other w tnesses.

Finally, we find no indication in the record that the | aw
judge inproperly relied on respondent's filing of an ASRP report
as proof that he piloted the offending helicopter. The basis for
respondent's argunent is the |law judge's comment, interjected
whi | e respondent was cross-exam ni ng I nspector Roehmas to how he
concl uded that respondent was the pilot: "[a]re you really
contesting that you weren't in this aircraft on the day in
question? Because, if so, why did you bother to file a NASA
report?" (Tr. 184.) The |l aw judge then proceeded to summari ze
the evidence al ready presented and indicated his anazenent that
respondent was apparently taking the position that he was not in

the helicopter. (Tr. 185-6.) Respondent indicated that he had

1 As we said in Administrator v. Calavaero, Inc., 5 NTSB
1099, 1100 (1986):

Qur | aw judges have broad discretion to accept as a matter
of credibility the testinony, self-serving or otherw se, of
any witness over the testinony of any other w tness or

W tnesses as to their factual observations. Consistent with
that authority, so long as the interests and notivations
whi ch could influence or color a witness' testinony are
reasonably apparent on the record, the |aw judge's
credibility assessnments, nmade within his exclusive province
as trier of the facts, are presuned to reflect a proper

bal ance of all relevant considerations, including wtness
deneanor, and will not be disturbed on appeal absent
extraordi nary circunstances not present in this case.
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filed the report to protect hinself in case of a future
enforcenent action, and proceeded to suggest two "possibilities”
(but never presented any evidence to support either one)
expl ai ni ng how he m ght have becone aware of the incident wthout
being the offending pilot.*

It is clear to us that the |law judge felt the
Adm ni strator's evidence, separate and apart fromthe ASRP

report, *?

was sufficient to shift the burden to respondent to
show that he was not the pilot in command. (Tr. 185-6, 195-6.)
Furthernmore, in his initial decision, the | aw judge based his
findings wholly on the evidence and testinony of the w tnesses,
not on the respondent's ASRP filing. Thus, his question about
respondent’'s reason for filing the report was, at nost, harnl ess

error.

Al l eged m sconduct by the Adm ni strator and | aw j udge. In

hi s appeal brief, respondent sets forth a litany of alleged

inproprieties conmtted by both the Adm nistrator and the | aw

1 Respondent suggested that he might have been in the
aircraft but not piloting it, or that he wi tnessed the incident
fromthe ground. (Tr. 192.)

21t shoul d be enphasized that the Adnministrator did not
i ntroduce the ASRP report into evidence or seek to rely on it in
any way which would be contrary to 14 C F.R 91.25 (which
prohibits the Adm nistrator fromusing ASRP reports in any
enforcenment action). Respondent hinself entered it in the record
when he attached it to his answer to the conplaint. Mbreover,
respondent chose not to testify concerning his assertion that he
submtted proof of his tinely filing of the report only because
counsel for the Adm nistrator prom sed himat the informal
conference that if he did so he would be granted immunity from
sanction. Thus, the contention is unsubstantiated in the record.
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judge in connection with this case, ranging frominproper
service® to |law judge bias. W have reviewed the entire record
in this case, and find no reversible error.

Respondent has failed to establish any bias or m sconduct on
the part of the law judge. |In asserting that the | aw judge woul d
not allow himto present wi tnesses and exhibits that woul d have
exonerated him respondent ignores the fact that no such
W t nesses or exhibits were proffered. Although the |aw judge
schedul ed the second session of the hearing in Fairbanks, Al aska,
in order to accommopdate respondent's stated intention of calling

several purported eyew tnesses to the incident,

r espondent
called no witnesses (and did not testify hinself) at the hearing.

Contrary to respondent’'s contention that the | aw judge woul d not
allow himto discredit the Adm nistrator's w tnesses

(particularly M. Cottle), the | aw judge all owed respondent to

13 Regarding respondent's clains of inproper service, we
find that he suffered no prejudice as a result of the
Adm nistrator's use of his old address to serve two discovery
docunents, as the discovery docunents were apparently forwarded
to his then-current address well before the schedul ed hearing
date. Nor was respondent prejudiced as a result of his non-
recei pt of two subpoenas which were nmailed by the |aw judge's
office to an incorrect address, since respondent was able to
achieve his goal of interviewng the Adm nistrator's prospective
W tness without the use of a subpoena. (Tr. 29-32.)

4 Respondent represented during the first session of the
hearing (on January 8, 1991, in Lawndale, California) that at the
second session he would be calling several purported
eyew t nesses, sone of whomwere currently living in Israel, but
who were planning to be in Fairbanks in August. On August 2,
1991, respondent noved for an indefinite continuance of the
second hearing session until such tine as he was contacted by the
potential witnesses in Israel, asserting that he was unable to
reach them The |aw judge denied the notion, reasonably, we
t hink, finding no good cause for such a continuance.
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guestion themat length, only prohibiting questions on clearly
irrelevant matters. (See e.g., Tr. 142-5.)

Nor is there any support in the record for respondent's
assertion that counsel for the Adm nistrator and the |aw judge
engaged in a prohibited ex parte conversation the day before the
hearing. It appears that a conversation was held, but that only
procedural matters were discussed.' The Board's rules prohibit
only ex parte communi cations relevant to the nerits of a
proceeding. 48 C F.R 821.61(b).

Finally, respondent incorrectly asserts that the
Adm ni strator changed his characterization of respondent's
conduct from "careless" to "reckless" to "intentional" during the
course of these proceedings so as to render respondent ineligible
for sanction i munity under the ASRP.'® (App. Br. at 22.) He
al so contends that the | aw judge inproperly found that his
viol ation was intentional, when no such allegation was included
in the conplaint. The Adm nistrator took the position throughout
the hearing (though admttedly articulated it in various ways)

t hat respondent was not entitled to immunity under the ASRP,
because the sanction immunity provisions of that program extend

only to violations that are shown to be "inadvertent and not

> The |l aw j udge indicated that he had spoken to counsel for
the Admnistrator in an effort to clarify the respondent's
correct address, and to determ ne whether the Adm nistrator had
received the ASRP filing attached to respondent's answer. (Tr.
5-6, 24.)

' The allegation in the Admnistrator's conplaint that
respondent violated section 91.9 in that his conduct was
"carel ess or reckless" was never anended.
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deliberate. "' (Tr. 18-21, 250, 257.) In light of respondent's
failure to introduce any evidence on this point we agree with the
| aw j udge's concl usion that respondent did not establish any
entitlement to sanction inmunity under the ASRP. Finally, we
note that no allegation that the violation was deliberate or not
i nadvertent was required to be included in the conplaint, since
respondent’'s asserted entitlenent to sanction immunity under the
ASRP was an affirmative defense, as to which he had the burden of

proof. Admnistrator v. Smth, 5 NISB 1560, 1564 (1986).

ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is denied;
2. The initial decision is affirmed; and
3. The 60-day suspension of respondent's pilot certificate shal

comence 30 days after the service of this opinion and order.*®

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.

17 See Ferguson v. NTSB, 678 F.2d 821 (9th Cir. 1982).

' For the purpose of this opinion and order, respondent
nmust physically surrender his certificate to an appropriate
representative of the FAA pursuant to FAR § 61.19(f).



